INTRODUCTION
Contract interpretation-that is, the undertaking by an adjudicator to identify the terms of the contract and give them a meaning 1 -plays a significant role in American law. 2 It is one of the most common sources of contractual litigation.
3 It is also one of the most frequently debated topics among contract law scholars. 4 Two major theories have competed for dominance in the interpretation of contracts: a textualist and a contextualist theory. 5 According to the textualist theory, the contract adjudicator must normally consider only the contract's written text when interpreting the contract. 6 Conversely, according to the contextualist theory, the interpreter should consider all relevant contextual evidence to interpret the contract, beyond the written contractual text. 7 A central theoretical argument that underlies the textualist theory is that most parties to a contract would probably prefer a textualist approach over the contextualist approach, given the benefits of the former approach to the parties. 8 Interestingly enough, a major theoretical argument that underlies the contextualist theory is similar: most parties probably prefer a contextualist approach for contract interpretation. 9 While the theoretical debate over the parties' preferences is very rich, 10 there is scant existing empirical literature aiming to assess the parties' actual preferences for contract interpretation rules.
11 Specifically, there are no studies of the frequency with which contract-interpretation clauses are 4. Burton, supra note 1, at 340 ("After decades of relative neglect, contract interpretation became a hot topic of scholarly debate after 2003."); Gilson et al., supra note 3, at 25 ("Contract interpretation remains . . . the least settled, most contentious area of contemporary contract doctrine and scholarship."); Katz, supra note 2, at 496 ("For over a century, legal commentators have debated the relative merits of formal and substantive approaches to the interpretation of contracts . . . ."); Scott, supra note 3, at 3; Silverstein, supra note 2, at 204 (contract interpretation "has received considerable scholarly attention during the last decade"); Robert E. Scott 12 This study aims to fill this research gap.
Focusing on the preferences of sophisticated parties to commercial contracts, this paper analyzes 1,521 commercial contracts that have been disclosed to the Securities and Exchange Commission (SEC). The results of the study reveal that the clear majority of contracts include a textualist "merger clause," which typically triggers a set of textualist interpretation rules under current contract law. 13 The results also indicate that the merger clauses, included in the contracts, are not mere boilerplates which are randomly added to the contracts. Particularly, the study found a significant statistical correlation between the existence of textualist contractual clauses, other than a merger clause, such as a "no-oral-modification" or "notices" clause, and the existence of a merger clause.
14 This Article will proceed as follows: Part I will provide context by reviewing the theoretical debate over contract interpretation. Part II will present the scant existing empirical research on the parties' preferences for contract interpretation rules and its limitations. Part III will present the empirical test of this study. It will review the data and discuss the methodology for empirically testing the frequency with which a textualist merger clause is included in commercial contracts between sophisticated parties. It will also examine the statistical association between central textualist clauses, other than a merger clause, and a textualist merger clause. Part IV will discuss the normative implications of the empirical results.
I. THE THEORETICAL DEBATE: TEXT VS. CONTEXT
According to the textualist theory of contract interpretation, the contract adjudicator must normally consider only the contract's written text when interpreting the contract. 15 Lacking a textual ambiguity, the adjudicator should not consider extrinsic context that surrounds the contract's text. 16 The adjudicator must specifically exclude the following major categories of contextual, nontextual, extrinsic evidence: (1) practice between the parties under prior contracts; (2) practice between the parties under the litigated contract; (3) precontractual oral statements or understandings; and (4) industry custom.
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According to the contextualist theory, the interpreter should consider all relevant contextual evidence to interpret the contract, beyond the written contractual text. 18 The interpreter must look at "events before contract formation." 19 The interpreter must also consider events that occurred after contract formation. 20 The interpreter should consider contextual evidence, even if it is oral or behavioral and nontextual. 21 The adjudicator should determine "whether extrinsic evidence of the circumstances surrounding the contract . . . improves understanding of what parties intended regardless of the contractual text." 22 The adjudicator should consider context, even if the contract seems unambiguous. 23 The written contractual language is "treated merely as establishing prima facie terms," which the adjudicator can override by considering contextual, nontextual evidence if she believes 16 . Gilson that doing so is needed in order to understand the parties' actual intentions.
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A central theoretical argument that underlies the textualist theory is that given the potential benefits of a textual interpretation approach, most parties probably prefer this approach over the contextualist approach. 25 The major benefits that arguably underlie the parties' preference for textualism are the following:
1. The textualist regime has lower litigation costs compared to a contextualist regime. 26 First, a contextualist approach is likely to increase litigation over contract interpretation compared with a textualist regime. Contextualism creates a new basis for dispute over the existence of each bit of context, its relative weight vis-à-vis other contextual bits, and its relative weight vis-à-vis the contract text. 27 Second, under a contexualist approach, contrary to the textualist approach, courts must thoroughly examine all relevant contextual evidence. 28 This task may require the costly hearing of expert testimony and witnesses. 29 Conversely, the textualist approach allows enforcement of unambiguous contract terms by summary procedures. 30 4. The textualist approach prevents opportunistic behavior that might occur under a contextualist regime. Under the latter regime, a contract party might strategically dispute the meaning of a perfectly clear contract term, to which she freely agreed, in an effort to escape a bad bargain. 37 The longer the contract, the easier it will be to strategically create disputes regarding its meaning.
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5. The textualist approach prevents the adjudicator from imposing his own set of beliefs on the contract by requiring him to follow only the contract text. Conversely, under a contextualist regime, "the interpreter necessarily imposes his own set of assumptions" on the parties' contract by "selecting certain bits of context" and excluding others.
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Scott, supra note 16, at 587 ("[A] disappointed party may plausibly claim that the parties' course of dealing or their oral negotiations showed that, in the parties' language, 'all' meant 'some' . . . When such a claim is false but found to be true, the court necessarily will misinterpret the contract."). 34. Scott, Text Versus Context, supra note 4, at 16 n.40 ("But sometimes the parties may actually have intended that their clear language should be read in the standard (plain meaning) way despite the fact that the language itself conflicts with the prior practices and negotiations of the parties. In such a case, a court that relies too heavily on context risks misinterpreting the parties' actual intentions.").
35. Cf. Scott, supra note 15, at 376. 36. Gilson et al., supra note 3, at 40-41; Scott, Text Versus Context, supra note 4, at 17 ("By insulating the standard meaning of terms from deviant interpretations, this strategy preserves a valuable collective good, namely a set of terms with a clear, unambiguous meaning that is already understood by the vast majority of commercial parties.").
37. MITCHELL, supra note 17, at 113 ("One may use the 'context' to seek an unbargained for advantage in imposing terms after the parties are in a contractual relationship, even in circumstances where the written terms appear relatively complete."); Scott, supra note 15, at 377 n.18 ("Here the risk is that, unless the court privileges the written agreement by excluding the contextual evidence, parties . . . will be motivated to dispute the meaning of perfectly communicative contract terms as a strategic response to a now disfavoured contract.").
38. Schwartz & Scott, supra note 16, at 587 ("[T]he more complex the contract, the easier it will be to create disputes regarding what the contract says and what language it was written in.").
39. Goetz & Scott, supra note 18, at 308 n.125.
A central theoretical argument that underlies the contextualist approach is that given the benefits of this approach, most parties probably prefer this approach over the textualist approach. 40 The central benefits that possibly underlie the parties' preference for contextualism are the following:
1. The contextualist approach allows the adjudicator to expose the actual subjective intention of the parties by considering all relevant contextual evidence. 41 If the adjudicator excludes contextual evidence during the contract interpretation process, such as the parties' prior negotiations or practices, she may interpret the contract contrary to the parties' actual intentions. 42 Contextualists argue, therefore, that the textualist approach, which excludes contextual evidence, deprives the adjudicator of essential information relevant to determining the true intention of the parties. 2. From a philosophy-of-language perspective, the contract text alone has no meaning. 44 The contract words are "mere symbols . . . [and] [t]heir meaning is a joint product not only of the word[s] selected, but also of the context" in which the parties used the words. 45 Accordingly, the contractual context allows the adjudicator to understand the parties' contractual text. , supra note 15, at 172 n.1 ("Contextualist courts, on the other hand, reject the notion that words in a contract can have a plain or unambiguous-contextfree-meaning at all."); Goetz & Scott, supra note 18, at 307 n.121 ("Without context, the argument goes, the search for meaning must necessarily fail, since a text has no objective or unitary meaning apart from the peculiar referents.").
45 
II. EXISTING EMPIRICAL EVIDENCE
Empirical evidence of the parties' preferences for interpretation rules is extremely limited. 50 Textualist scholars often base their theoretical assumption that parties prefer a textualist approach on Professor Lisa Bernstein's two very influential qualitative empirical studies on merchantsubstantially different from the same words in a plaque on a drug counselor's desk."); Scott, supra note 15, at 376 n.18 (according to the contextualist approach, "[w]ords derive meaning from the context in which they are used, thereby justifying a court in rejecting pure textualism").
46. Scott, Text Versus Context, supra note 4, at 3-4 ("Those who argue for mandatory contextualist interpretations often justify the abandonment of textualism as a necessary prophylactic against the exploitation of unsophisticated individuals who enter into contracts with sophisticated parties who supply written contract terms that alter previously settled understandings."); see also Masterson v. Sine, 436 P.2d 561, 564 (Cal. 1968) ("[T]he party urging the spoken as against the written word is most often the economic underdog, threatened by severe hardship if the writing is enforced.").
47. MITCHELL, supra note 17, at 108-09 ("One of the arguments in favour of contextualism over literalism is that it lowers transaction costs . . . .").
48. Id. at 109 ("Parties can write a simpler document, leaving it to the courts to fill gaps through the process of contextual interpretation.").
49. Id. at 113 ("[A] party may strategically seek an advantage by relying on the strict words of a contract while knowing that the documents did not reflect the parties' joint understanding . . . .").
50. Bayern, supra note 15, at 1121 ("As commentators on all sides of the debate seem to agree, empirical evidence of parties' meta-interpretive preferences is extremely limited."); Silverstein, supra note 2, at 283-84 ("The bulk of the interpretation policy debate focuses on interpretive accuracy, transaction costs, and enforcement costs. . . . . . . . [T] here are virtually no scholarly sources (or judicial opinions) that even purport to present systematic evidence on these questions."); id. at 204 ("Virtually all academic work in this field [contract interpretation] is doctrinal or theoretical. But numerous contract interpretation issues cry out for empirical investigation.").
run private commercial law systems. 51 In the first empirical research, Bernstein presents "a case study of the private legal system created by the National Grain and Feed Association (NGFA) to resolve contract disputes among its members." 52 The study shows that "NGFA arbitrators take a formalistic approach to adjudication." 53 They do not allow trade usage, course of dealing, and course of performance "to vary either trade rules or written contractual provisions." 54 In another study, Bernstein presents "a detailed case study of contractual relations in the cotton industry." 55 According to the study, most such relations are subject to arbitration in one of several cotton tribunals. 56 The study furthermore shows that cotton arbitrators "use a relatively formalistic adjudicative approach that gives little explicit weight to elements of the contracting context." 57 The reliance of textualist scholars on Bernstein's case studies suffers from one central limitation. The grain, feed, and cotton industries, empirically examined by Bernstein, may not be representative of other dominant commercial industries, such as health, construction, energy, and IT. Therefore, the results of Bernstein's case studies do not allow generalizations about the interpretation preferences of parties to commercial contracts. The reliance of textualist scholars on Eisenberg and Miller's empirical study suffers from one central limitation. There are many legal differences between New York law and California law, besides the differences in the rules of contract interpretation. 66 Just within the realm of contract law, the differences between New York and California concern the application of many important noninterpretation doctrines, such as promissory estoppel, consideration, duress, unconscionability, public policy, and mistake. here are many provisions of substantive New York law that public firms might favor; an inference that they are specifically choosing textualism is unfounded."); Burton, supra note 1, at 347 n.64 (arguing that "firms' frequent use of choice-of-law clauses to select New York law . . . could be made for any of a variety of reasons" other than a preference for textualist contract interpretation rules); Silverstein, supra note 2, at 280 n.417 ("But Miller's article identified roughly seventeen doctrinal differences between New York and California, only one of which was contract interpretation. Thus, it is far from clear that differences in interpretive regimes played an important role in the choice of law and forum decision-making that Eisenberg and Miller studied." (citation omitted)).
such as the method of adjudication applied by arbitrators in a small number of industries (Professor Bernstein's studies) or the choice of law clauses selected by public companies (Professors Eisenberg and Miller's study). In order to avoid the pitfalls of indirect inference from a limited number of industries, this empirical study sought a database that would provide for more direct evidence of parties' preferences for contract interpretation rules. This study, therefore, empirically examines the frequency with which textualist interpretation clauses are included in contracts without limiting the study to a small number of specific industries.
III. THE EMPIRICAL TEST
From a methodological perspective, it is difficult to "measure the extent of parties' preferences for [textualist] adjudication by looking at their contracts." 69 This is due, in part, to the fact that most interpretive legal rules are mandatory; 70 namely the parties normally "cannot contract directly for [a] textualist or [a] contextualist" interpretation approach. 71 However, there is one central exception in which the parties can contractually choose a preferred interpretation rule: they can include a merger clause in their contract. 72 Merger clauses in commercial contracts between sophisticated parties are normally enforceable by courts. 73 This study, therefore, will empirically focus on this type of important interpretation clause. 
A. Merger Clause-A Brief Overview
A merger clause, known also as an "integration" or "entire agreement" clause, 74 merges all pre-contractual negotiations between the parties into the written contract. 75 77. Miller, supra note 51, at 1507 n.254; see also HOWARD O. HUNTER, MODERN LAW OF CONTRACTS § 7:8 (2017 ed.), Westlaw (database updated March 2017) ("If a written agreement contains an express merger clause, then the presumption is that it is an integrated document and only under extraordinary circumstances . . . is parol evidence admissible."); ERIC A. POSNER, CONTRACT LAW AND THEORY 147 (2011) (a merger clause "implicitly invokes the parol evidence rule, instructing the court that because the writing is complete, the court should resist the temptation to examine extrinsic evidence"). Notably, some "courts . . . hold that a merger clause creates a . . . conclusive presumption that the parties intend courts not to rely on extrinsic evidence." Eric A. Posner the contract text is seemingly unambiguous, extrinsic evidence cannot be considered for the purpose of giving meaning to the contract text. 80 Through a merger clause, therefore, the parties signal to the adjudicator that they prefer a textualist approach of contract interpretation which excludes any contextual claim based on precontractual negotiations or understandings between the parties. 81 Parties that fear a contextual method of interpretation, under which courts consider evidence of precontractual negotiations, are likely to include a merger clause in their contract.
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B. The Theoretical Hypotheses
This paper hypothesizes that most parties to commercial contracts between sophisticated parties will include a merger clause in their contract. This is for the following central reasons. To begin with, the probability of judicial error in evaluating contextual, precontractual evidence is likely to be high in commercial contracts. First, since commercial contracts are normally complex and have a large number of oral and written statements and understandings made during preliminary negotiations, erroneous judicial enforcement of some of these statements and understandings is likely. 83 Second, commercial contracts are normally sophisticated, unconventional, and unknown for nonbusiness people, such as judges. 84 Consequently, courts are likely to err in evaluating the precontractual contexts of transactions that they have not seen before. 85 In addition, the 80. Farnsworth, supra note 74, at 276 (a merger clause "will make it clear that the contract is completely integrated so that a plain meaning rule applies so that extrinsic evidence will only be considered for the purpose of interpreting language if the language is ambiguous"); see also 85. MITCHELL, supra note 17, at 115 ("The contextual approach arguably increases the chances for error by increasing the amount of information deemed relevant to the interpretation exercise. Judges may have to deal with a significant amount of contextual material, some of it connected to particular costs of a judicial error in the evaluation of precontractual evidence of commercial contracts, under a contextual approach, is likely to be high since the value of these contracts is normally significant.
86
Most parties to commercial contracts between relatively sophisticated parties will include a merger clause in their contract for another reason. Merger clauses are likely to reduce commercial companies' intrafirm agency costs.
87 Sophisticated parties to commercial contracts often employ many contracting agents, who enter into numerous contracts every day.
88
These agents may unintentionally give precontractual statements to the other party, which are not contained in their companies' contract texts. 89 A merger clause, by excluding precontractual evidence, relieves commercial companies of the need to monitor the infinite set of precontractual, unobservable statements by their employees. 90 In addition, a merger clause reduces intrafirm learning costs. It allows the companies' implementers of commercial contracts to avoid incurring the substantial cost of learning the infinite, elastic set of contextual evidence that already exists for each contract before the implementation time. 91 This set of contextual evidence may be established by contracting agents who negotiated the contract and have already retired or moved on from the commercial company, thereby significantly increasing the learning costs of contract implementers. 92 True, the contextualist approach may reduce the parties' transaction costs 93 by allowing the parties to write shorter contracts and leave it to the adjudicator to fill gaps with contextual evidence. However, this cost reduction is normally insignificant for commercial contract parties compared with the benefits of merger clauses.
94 Sophisticated parties to frameworks of analysis whose conventions will be unfamiliar to them."); Posner, ne of the main purposes in instructing lawyers to draft the contract is to ensure that its terms will be clear to those who have to deal with the contract in the future, and to the lawyers advising them, after the management who negotiated the contract have retired or moved on."); see also BURTON, supra note 2, at 33.
93. MITCHELL, supra note 17, at 108-09 ("One of the arguments in favour of contextualism over literalism is that it lowers transaction costs . . . .").
94. Id. at 109 ("Parties can write a simpler document, leaving it to the courts to fill gaps through the process of contextual interpretation.").
commercial contracts, as opposed to unsophisticated parties, can draw upon their experience in order to easily move relevant contextual evidence into the written contract in anticipation of the likelihood of judicial error. 95 In addition, parties to commercial contracts are often repeat players and therefore may be encouraged to bear the increased costs of moving contextual evidence into the written contract. 96 By incurring these costs only once, commercial companies are able to use their written contracts repeatedly. 97 Because parties to commercial contracts are able to embed the contractual context in a written contract, they "are more likely to resent than to welcome a court's efforts to supplement or circumvent their" contract text by contextual evidence. 98 Hence, most sophisticated parties to commercial contracts are expected to include a textualist merger clause in their contract. 99 Thus, this paper proposes:
H1: A merger clause is more likely than not to appear in commercial contracts between sophisticated parties
In addition, this paper hypothesizes that contracts that include "textualist clauses" other than a merger clause are more likely to include a merger clause than contracts without textualist clauses. Textualist clauses, as defined in this paper, are contractual clauses that aim to prevent courts from considering contextual evidence that was not embedded formally in a written text, such as post-and pre-contractual oral statements or notices.
Textualist clauses, as suggested in this paper, can be divided into two major categories: direct and indirect. Direct textualist clauses explicitly require courts to consider only written text, thereby ignoring nontextual contextual evidence. Relatively common examples of direct textualist clauses are: (1) a no-oral-modification clause, which states that the contract may be modified or amended only in writing; 100 and (2) a notices clause, which states that all notices under the agreement shall be in writing. 101 Indirect textualist clauses aim to limit courts from considering the infinite set of contextual evidence during the litigation process. These clauses embed relevant context, aiming to specify precisely the contextual "evidentiary base that will be made available to a court" during the litigation. 102 Relatively common examples of indirect textualist clauses are:
(1) a "whereas clause," also known as "recitals clause," which includes " Given their characteristics, textualist clauses, either direct or indirect, reflect the preferences of parties to a transaction for a textualist approach of interpretation, namely that the terms they write in text are enforced as written in the text. 107 This paper assumes that if the parties indicate their preference for textualism by utilizing textualist clauses, they are more likely to utilize a merger clause in their contract. This is because a merger clause, given its legal textualist implications, 108 supports the parties' existing textualist preferences, as reflected in the textualist clauses. Thus, this paper proposes: The industries of the companies, which filed to the SEC the contracts of this study, are also very heterogeneous, including, for example: banking, education, electricity, agriculture, pharmaceutical, management and consulting, natural gas, hotels and motels, patents, personal services, telephone communication, television broadcasting services, motor vehicle parts and accessories, computer programming, retail, wholesale, tobacco, business services, and industrial organic chemicals.
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D. Methodology
In order to locate contracts with a merger clause, I took the following central steps: First, I conducted an in-depth review of the full text of 100 random commercial contracts in the sample. The purpose of this review was to identify the terms commonly associated with a merger clause. Second, based on my in-depth review, I conducted a computerized search, via Westlaw's terms-and-connectors search engine, for contracts that include the terms commonly associated with a merger clause. 118 This search included the following terms: "entire agreement!"; "entire contract!"; "entire understanding!"; or (supersede! /s prior /s agreement!). The "!" symbol was used to search for words with multiple endings, and the "/s" symbol was used to search terms in the same sentence. 119 Contracts with a merger clause were coded "1." Finally, in order to verify that the search results for terms commonly associated with a merger clause were not overinclusive, I performed a human-coded audit of 100 random contracts which were coded "1." The audit was successful.
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In order to locate contracts with textualist clauses, I took the following two steps for each textualist clause: First, I conducted an in-depth review of the full text of 100 random commercial contracts in the sample in order to identify the terms commonly associated with the textualist clause. Second, based on this review, I conducted a computerized search via Westlaw's terms-and-connectors search engine for contracts that include the terms commonly associated with the textualist clause. For example, to determine whether a contract included a no-oral-modification clause, which states that the contract may be modified or amended only in writing, I searched via Westlaw's terms-and-connectors search engine for terms such as "amend! / s writ!" or "modif! /s writ!." 121 Contracts with the textualist clause were coded "1."
Finally, in order to verify that my search results for terms commonly associated with textualist clauses were not overinclusive, I performed a human-coded audit of 100 random contracts which were coded "1." The audit was successful.
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E. Results
Out of 1,521 contracts, 1,145 (75.28%) included a merger clause and 376 did not include a merger clause. A chi-square test was performed, and it was statistically found, unsurprisingly, that a merger clause appears significantly more than not (χ2 [1, N=1,521]) = 388.80, p < .001), supporting H1.
Interestingly, the results also show that contracts that have a choice-oflaw clause of a state that has contextual rules of contract interpretation, such as California, had a significantly higher percentage of merger clauses.
123 Specifically, out of 317 such contracts, 295 (93.06%) had a merger clause. 124 These results may indicate that parties who choose to be governed by the laws of contextualist states are truly concerned by the liberal interpretation rules of these states and try to limit them by an inclusion of a textualist merger clause.
The results also support H2-H5. A discriminant analysis was conducted to predict the dummy variable, "merger clause."
125 Predictor variables were four dummy variables: "no-oral-modification," "notices," "whereas," and "definitions" clause. Table 2 shows the frequency and percentage of contracts with a merger clause for each textualist clause. The discriminate function was significant (Λ = .87, χ2 [4, N=1,521] = 216.38, p < .001; canonical R 2 = .13), revealing a significant association between a merger clause and all predictors simultaneously: no-oralmodification, notices, whereas, and definitions clauses. Importantly, significant mean differences were observed for each of the predictors on the dependent-variable merger clause: no-oral-modification (Λ = . A closer analysis of the structure matrix, which shows the correlations of each variable with the discriminate function, revealed that no-oralmodification (.636), notices (.597), and whereas (.679) were strongly associated with the discriminant function, while a definitions clause (.230) was significantly associated, though to a lesser degree, to the discriminant function.
Function at group centroids was consistent with the structure matrices. The scores in the discriminant function were higher for merger clause (M = .22) than for no merger clause (M = -.68). Overall, 77.0% of crossvalidated grouped cases were correctly classified (χ2 [1, N=1,521] = 100.60, p < .001, Cramer's V = .26). Classification is presented in Table 3 . clear majority (75.28%) of commercial contracts filed to the SEC have a merger clause.
The central potential legal implication of these results is that the default interpretation rules of commercial contracts between sophisticated parties must be altered. Since most of these contracts include a merger clause, the default rules should mimic the majority's preferences. Specifically, the default interpretation rules of commercial contracts between sophisticated parties should embed the set of legal rules normally triggered by a textualist merger clause 127 : (1) prior oral or written statements between the parties cannot add to the written contract; (2) such prior statements cannot modify the written contract; and (3) if the contract text is seemingly unambiguous, extrinsic evidence cannot be considered for the purpose of giving meaning to the contract text.
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By imitating the majority's preferences, the law would reduce the transaction costs of most sophisticated parties to commercial contracts. Only the minority of parties to these contracts, who wish to opt out from the new suggested textualist default rules, will have to negotiate and draft an anti-merger clause, stating that their contract "does not contain the entire agreement of the parties." This novel legal reality will save transaction costs for the majority of parties who must nowadays negotiate and draft a merger clause.
The results of this study may arguably suffer from one central limitation. The merger clauses in the sample may be mere boilerplates. Namely, the parties in the study's sample may have added a merger clause to their contract without deliberation. This concern is unlikely for several cumulative reasons. First, the sample of this empirical study is based on contracts contained as exhibits to Form 8-K filings with the SEC. Form 8-K includes "material definitive agreements."
129 These agreements are defined as agreements that provide for obligations or rights that are material to the SEC filing company. 130 Since the contracts in the sample are important to the filing company, it is likely "that they receive [d] care and attention during negotiation and drafting" from companies' employees, including inhouse counsels, and from well-qualified outside attorneys.
131 Second, the sample of this study includes only commercial contracts in which one of the parties is a sophisticated company that is legally required to report to 127 the SEC. These are normally companies with more than $10 million in assets whose securities are held by more than 500 owners. 132 Consequently, it is reasonable to assume that the other parties to the sample commercial contracts of this study are likely to be relatively sophisticated business entities too, given the high screening and qualification standards of sophisticated SEC filing companies. Importantly, this sample excludes commercial contracts between nonsophisticated parties and noncommercial contracts, such as employment and consumer contracts. By that, the sample assures, with a potential slight margin of error, that the merger clauses observed in this data set were understood and freely agreed on by both parties. 133 Third, the empirical results of this study indicate that merger clauses included in the sample contracts are not random boilerplates. More specifically, the results show that contracts that include central textualist clauses, such as a no-oral-modification clause, a notices clause, a whereas clause, and a definitions clause, are significantly more likely to include a merger clause than contracts without such textualist clauses. 134 
CONCLUSION
Contract interpretation plays a significant role in American law. Despite the widespread debate over contract interpretation, there has been very little empirical research on this topic. This Article, therefore, empirically examines the frequency with which merger clauses are included in commercial contracts between sophisticated parties. This Article empirically indicates, by analyzing actual commercial contracts, that sophisticated parties to commercial contracts are likely to prefer textualist rules of interpretation by adopting a textualist merger clause. The study further indicates that the inclusion of a textualist merger clause by most parties is not arbitrary. The inclusion of other major textualist clauses, such as a no-oral-modification clause or a notices clause, is significantly associated with the inclusion of a merger clause.
While this study focused on commercial contracts between sophisticated parties, this paper calls for further empirical research on the parties' preference for contract interpretation rules. Among other things, the preferences of nonsophisticated parties to commercial contracts and to noncommercial contracts should be empirically investigated. 
